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INTRODUCTION  
 

It is not uncommon to see policyholders and insurance companies disagree on the amount 

of loss for property damage. Fortunately, most insurance policies provide both parties with the 

option to use the appraisal process.1 The appraisal process is a powerful tool that allows 

policyholders and insurance companies to resolve these post-loss disputes without resorting to 

the costly and onerous judicial process.2 During the appraisal process, each party selects its own 

appraiser who will evaluate the amount of the loss for the covered claim.3 Depending on the 

language of the insurance policies, appraisers are generally required to be independent or 

disinterested while making their evaluation.4 Afterwards, both appraisers select an impartial 

umpire who will only decide on the amount of the property loss if both appraisers fail to reach an 

agreement.5  

Several jurisdictions allow appraisers to advocate for their clients so long as certain 

criteria are met while others prohibit appraisers from taking on the role as advocates.6 The 

                                                 
1 Timothy Law & Jillian Starinovich, What is it Worth? A Critical Analysis of Insurance Appraisal, 13 Conn. Ins. 
L.J. 291, 294 (2007). 

2 Timothy Gray et al., An Overview of Property Insurance Appraisal: Resolution of Property Insurance Claims in 

the Modern Age—Appraisal, Mediation, and Arbitration”, ABA Tort Trial and Insurance Practice Section p.1 
(2014), 
https://www.zelle.com/assets/htmldocuments/An%20Overview%20of%20Property%20Insurance%20Appraisal.PD
F.  
 
3 Id. at 2.  
 
4 See infra Section I.A. 
 
5 Timothy Gray et al., An Overview of Property Insurance Appraisal: Resolution of Property Insurance Claims in 

the Modern Age—Appraisal, Mediation, and Arbitration”, ABA Tort Trial and Insurance Practice Section 1, 2 
(2014), 
https://www.zelle.com/assets/htmldocuments/An%20Overview%20of%20Property%20Insurance%20Appraisal.PD
F 
 
6 See infra Section I.C  
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Uniform Standards of Professional Appraisal Practices (USPAP) has taken the position that 

appraisers “must not advocate the cause or interest of any party or issue”.7  

This paper is intended to argue why appraisers should be allowed to advocate for their 

clients during the appraisal process. Section I will discuss how courts across the country have 

developed different approaches for determining what constitutes “independent” or 

“disinterested” based on which term is used in the appraisal provision of the insurance policy. 

This section will next examine how various courts have disqualify appraisers by finding them not 

independent or interested. It will also explore which jurisdictions allow appraisers to act as 

advocates for their clients and ones that require complete independence. Section II will analyze 

what information appraisers have been required to disclose. Section III will discuss whether an 

appraiser can be deposed by the other party and what limitations should be placed on questions 

asked to appraisers if depositions are permitted. Section IV will explain why more jurisdictions 

should adopt the approach of allowing appraisers to advocate on behalf of their clients. This 

section will lastly suggest solutions to allow other jurisdictions to adopt this approach, which 

include persuading the judicial system and state legislature. Furthermore, the appointment of a 

neutral umpire who is impartial to both parties will likely maintain fairness to both parties even 

when appraisers act as advocates for their clients.  

I. REQUIREMENTS OF AN APPRAISER 

A. What Constitutes Independent or Disinterested?  

                                                 
7 Appraisal Standard Bd., Appraisal Found., Uniform Standards of Professional Appraisal Practice U-7 (2018-2019), 
available at http://www.uspap.org/files/assets/basic-html/page-19.html.  
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Insurance policies generally use the terms “independent” or “disinterested” in appraisal 

provisions.8 Some appraisal provisions also use the term “impartial” instead of “independent” or 

“disinterested” as a requirement for appraisers.9 However, the terms “impartial” and 

“disinterested” are considered equivalent terms based on their dictionary definitions.10  

 
  “Disinterested” is defined as “free from bias, prejudice or partiality”11 while 

“independent” is defined as “not subject to control, restriction, modification, or limitation from a 

given outside source”.12 Despite the common use of “independent” and “disinterested” in general 

appraisal provisions, insurance policies rarely define these terms.13 As a result, the meanings of 

these terms and ultimately, the requirements of appraisers are often interpreted and determined 

by the courts.14 Unfortunately, there is no “one size fits all” approach for determining what 

satisfies these disinterested or independent standards. Courts across the country have adopted 

                                                 
8 See Rios v. Tri-State Co., 714 So. 2d 547, 548 (Fla. Dist. Ct. App. 1998) (involving the selection of an 
“independent appraiser”); Gardner v. State Farm Lloyds, 76 S.W.3d 140, 141 (Tex. App. 2002) (relating to an 
insurance policy that required “independent appraiser”);  see also White v. State Farm Fire & Casualty Co., 809 
N.W.2d 637,640 (Mich. Ct. App. 2011) (using the term “disinterested” in the insurance policy); Florida Insurance 
Guaranty Association v. Branco, 148 So. 3d 488, 490 (Fla. 5th DCA 2014) (concerning an appraisal provision that 
required an “disinterested” appraiser). 
 
9 See Brickell Harbour Condo. Assoc. v. Hamilton Specialty Ins. Co., 2018 WL 4904927 *1 (Fla. 3d DCA Oct. 10, 
2018) (using the term “impartial” in the appraisal provision); Owners Insurance Company v. Dakota Station II 
Condominium Association, Inc., 2018 WL 948601 *2 (Col. Feb. 20, 2018) (involving an insurance policy 
requiring an “impartial appraiser”). 
 
10 Johnny Parker, Understanding the Insurance Policy Appraisal Clause: A Four-Step Program, 37 U. Tol. L. Rev. 
931, 940 (2006) (citing Black’s Law Dictionary 502 (8th ed. 2004) (defining impartial as unbiased; disinterested).     
 
11 Black’s Law Dictionary 502 (8th ed. 2004).  
 
12 Rios v. Tri-State Co., 714 So. 2d 547, 549 (Fla. Dist. Ct. App. 1998) (citing Black’s Law Dictionary 770 (6th ed. 
1990)).  
 
13 Johnny Parker, Understanding the Insurance Policy Appraisal Clause: A Four-Step Program, 37 U. Tol. L. Rev. 
931, 939 (2006). 
 
14 Id.  
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different approaches to determine what constitutes disinterested or independent.15 However, most 

courts generally focus on the personal and financial relationship between an appraiser and the 

nominating party to determine whether the appraiser is disinterested, impartial or independent.16 

 
Several jurisdictions have evaluated the established business relationship between an 

appraiser and a party to conclude whether the independent or disinterested requirement was met.  

Generally, California courts have found that appraisers violated the disinterested standard when a 

substantial business relationship exists between appraisers and their clients.17  Courts in Texas 

have also considered business relationships between appraisers and parties when determining 

whether appraisers were independent or disinterested.18 In Gardner v. State Farm Lloyds, a 

Texas court held that an insurance company’s appraiser was independent even when a long-

standing relationship between the appraiser and the insurance company existed.19 The court 

reasoned that the appraiser was independent because there was no evidence that the insurance 

company influenced the appraiser to make any conclusions.20  

Courts have also examined whether an appraiser’s previous role as an adjuster on the 

claim would violate the independent or disinterested standard. In Louisiana, the Court of Appeals 

has held that an appraiser who served as the original adjuster did not violate the disinterested 

                                                 
15 John C. Trimble & Meghan Ruesch, It’s a Twister! The Appraisal Process and the Insurer’s Dilemma, 58 No. 10 
DRI For Def. 40, 41 (201 
 
16 Johnny Parker, Understanding the Insurance Policy Appraisal Clause: A Four-Step Program, 37 U. Tol. L. Rev. 
931, 944 (2006). 
 
17 Mahnke v. Superior Court, 103 Cal. Rptr. 3d 197, 206-07 (Ct. App. 2009).  
 
18 See Gardner v. State Farm Lloyds, 76 S.W.3d 140, 141 (Tex. App. 2002); Mays v. Foremost Insurance Co., 627 
S.W. 2d 230, 234 (Tex. App. 2002).  
 
19 Id. at 144.  
 
20 Id. at 143. 
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standard.21 Similarly, the Michigan Court of Appeals has held in several cases that appraisers 

who previously worked as adjusters on the claim did not render them interested or “not 

independent”.22 For example, in White v. State Farm Fire & Casualty Co., the court concluded 

the insured’s appraiser was independent even though he was the original adjuster because he was 

“not subject to control, restriction, modification or limitation” by any individual.23  

 Additionally, courts across the country have held conflicting views on whether 

appraisers are disinterested when compensated based on a contingency fee agreement.  Several 

jurisdictions have held that appraisers employed on a contingency fee basis did not violate the 

independent requirement.24  In contrast, the Iowa Supreme Court declared that an appraiser 

working under a contingency fee agreement cannot be disinterested because the appraiser would 

have a direct financial interest in the outcome of the appraisal.25   

B. Factors Courts Have Considered for Disqualification 

                                                 
21Dufrene v. Certain Interested Underwriters at Lloyd’s of London Subscribing to Certificate No. 3051393, 11-1002, 
91 So. 3d 397, 402 (La. Ct. App. 2012) (affirming lower court’s decision of not disqualifying appraiser even though 
he served as the original adjuster without a further showing of partiality) 
 
22 See Linford Lounge, Inc. v. Michigan Basic Property Ins. Ass’n, 77 Mich. App. 710, 713 (1977) (holding that the 
insured’s appraiser was disinterested even though he represented the insured previously as an adjuster); Auto-
Owners Ins. Co. v. Allied Adjusters & Appraiser, Inc., 238 Mich. App. 394, 401 (1999) (holding that the insured’s 
appraiser was independent even when he had previously served as an adjuster on the insurance claim); White v. 
State Farm Fire & Casualty Co., 809 N.W.2d 637,642 (Mich. Ct. App. 2011) (holding that the insured’s appraiser 
was independent even after previously serving as an adjuster for the claim).  
 
23 White v. State Farm Fire & Casualty Co., 809 N.W.2d 637,641 (Mich. Ct. App. 2011). 
 
24 See Id. (holding that an appraiser is not prevented from being independent because of a contingency fee 
agreement); Rios v. Tri-State Co., 714 So. 2d 547, 549-50 (Fla. Dist. Ct. App. 1998) (holding that an appraiser can 
be independent while being employed on a contingency fee).  
 
25 Central Life Insurance Co. v. Aetna Casualty & Surety Co., 466 N.W.2d 257 (Iowa 1991) (finding the appraiser 
interested because he was entitled to a percentage of the settled loss). 
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There is no uniform approach used to determine whether an appraiser should be 

disqualified.26 Rather, courts settle the disqualification issue on a case-by-case determination 

based on the particular facts presented in the case.27 However, courts have generally disqualified 

appraisers by showing they were interested, partial or not independent.28  

Various courts have considered the extent of a business relationship that exists between 

an appraiser and a party when deciding to disqualify an appraiser. In California, an appraiser 

may be disqualified when a significant business relationship exists between them and their 

clients.29 However, the Court of Appeals in California emphasized that compensation alone does 

not justify disqualification since both parties compensate their appraisers.30  Rather, the 

disqualifying factor rests on whether an “inference of favoritism” can be drawn from the 

business relationship which results in the appraiser unusually favoring one party over another.31 

Following this similar paradigm, a Colorado court disqualified an appraiser who had a 

substantial business relationship with the lawyers of the party who appointed him.32 The court 

found that the appraiser and the party’s lawyers were business partners and that the appraiser had 

                                                 
26 Johnny Parker, Understanding the Insurance Policy Appraisal Clause: A Four-Step Program, 37 U. Tol. L. Rev. 
931, 941 (2006). 
 
27 Id. 
 
28 Id. at 939. 
 
29 Mahnke v. Superior Court, 103 Cal. Rptr. 3d 197, 206-7 (Ct. App. 2009). 
 
30 Id. at 581.  
 
31 Id. 
 
32 Axis Surplus Ins. Co. v. City Ctr. W. LP, 2016 Colo. Dist. Lexis 2, *4 (Colo. Dist. Ct., Weld County Mar, 14, 
2016). 
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advocated in furtherance of opinions taken by these lawyers.33 Moreover, the judge who presided 

over the case was greatly troubled because this information was not disclosed.34  

Correspondingly, an appraiser may be disqualified by having a financial interest in the 

settlement of the appraisal. In Texas, an appellate court disqualified an insured’s appraiser 

because the appraiser would receive additional compensation if the outcome of the appraisal met 

a particular sum.35 Additionally, appraisers compensated on a contingency fee basis may be 

disqualified based on the jurisdiction.36 However, this approach seems to be the minority rule 

because numerous courts permit appraisers to be employed on a contingency fee basis.37  One 

court noted that there is no ground for an appraiser to be disqualified based on this type of 

compensation because a contingency fee would certainly not make appraisers more biased then 

being paid a flat fee.38   

As seen in the cases mentioned above, an appraiser with a hidden or a biased interest can 

constitute a reason for disqualification. Appraisers can avoid being disqualified by completely 

                                                 
33 Id at *3. 
 
34 Id.  

 
35 General Star Indem. Co. v. Spring Creek Village Apartments Phase V, Inc., 152 S.W.3d 733,738 (Tex. App. 
2004).  
 
36 Central Life Ins. Co. v. Aetna Cas. & Sur. Co., 466 N.W.2d 257, 261 (Iowa 1991) (holding an appraiser was 
disqualified because the compensation was based on a contingency fee).  
 

37 See generally Rios v. Tri-State Co., 714 So. 2d 547 (Fla. Dist. Ct. App. 1998); Brickell Harbour Condo. Assoc. v. 
Hamilton Specialty Ins. Co., 2018 WL 4904927 *3 (Fla. 3d DCA Oct. 10, 2018); Hozlock v. Donegal Cos. Mutual 
Insurance Co., 745 A. 2d 1262,1264 (Pa. Super. Ct. 2000); White v. State Farm Fire & Casualty Co., 809 N.W.2d 
637, 641 (Mich. Ct. App. 2011); Aetna Cas. & Sur. Co. v. Grabbert, 590 A.2d 88, 96-97 (R.I.1991).  

38 Hozlock v. Donegal Cos. Mutual Insurance Co., 745 A. 2d 1262,1265 (Pa. Super. Ct. 2000).  
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revealing any conflicting interests or involvement that may unfairly affect the appraisal 

process.39  

C. Advocacy or Complete Independence is Jurisdiction Specific  
 

The ability of appraisers to act as advocates for the parties who selected them is based on the 

jurisdiction. The Ethical Rules of the Uniform Standards of Professional Appraisal Practices 

(USPAP) states that an appraiser "must not advocate the cause or interest of any party or 

issue".40 Similarly, the American Society of Appraisers (ASA) states that it is unethical for 

appraisers to act advocates for any individual and must use their own conclusions regardless of 

the situation.41 Generally, California courts follow the same approach expressed by USPAP and 

ASA by not allowing appraisers to act as advocates for their clients by applying arbitration 

principals to appraisers, which require complete neutrality.42  

In contrast, the Supreme Court of Iowa stated that appraisers do not violate their 

commitment by acting as advocates for their clients so long as they act fairly, without bias, and 

in good faith.43 Likewise, the Rhode Island Supreme Court in Aetna Casualty & Surety Co. v. 

Grabbert takes into consideration the practical realities of appointing appraisers, which is each 

                                                 
39 Id.  
 
40 Appraisal Standards Bd., Appraisal Found., Uniform Standards of Professional Appraisal Practice U-7 (2012).  

41 American Society of Appraisers Principles of Appraisal Practice and Code of Ethics American Society of 
Appraisers Principles of Appraisal Practice and Code of Ethics: available at: http://www.appraisers.org/docs/default-
source/education/the-asa-principles-of-appraisal-practice-and-code-of-ethics.pdf?sfvrsn=10 

42 See generally Khorsand v. Liberty Mutual Fire Ins. Co., 20 Cal.App.5th 1028, 1037 (Cal. App. 2018); Gebers v. 
State Farm General Ins. Co., 38 Cal.App.4th 1648, 1649-50 (Cal. App. 1995); Lambert v. Carneghi, 158 Cal. App. 
4th 1120, 1134 (Cal. App. 2008).  

 
43 Central Life Insurance Co. v. Aetna Casualty & Surety Co., 466 N.W.2d 257, 261 (Iowa 1991).  
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party want its position to be represented by an appraiser who is sympathetic to its side.44 In light 

of these real-world situations, the court stated that its duty was to determine whether the 

appraiser was just under these circumstances and whether any improper conduct affected the 

determined amount.45 In Auto-Owners Ins. v. Allied Adjusters, the Michigan Court of Appeals 

found that appraisers can act partial towards their clients so long as their recommendation is 

based on their own judgments.46 Additionally, the court distinguished the role between appraisers 

and umpires, stating the latter were held to a higher standard of fairness.47 Nearly a decade later, 

the same court affirmed the principle in White v. State Farm and declared that appraisers are not 

held to the same standard of fairness as “impartial” umpires.48 The court further stated that 

appraisers are more similar to attorneys than to judges or umpires.49 The court reasoned that 

attorneys and appraisers assist their clients by presenting their positions whereas judges and 

umpires ultimately decide which party prevails.50  

Recent rulings have followed the same approach taken in Iowa and Rhode Island 

jurisdictions. The Colorado Court of Appeals held in Owners Insurance Company v. Dakota 

Station that insurance appraisers can advocate for their clients so long as the appraisers do not 

                                                 
44 Aetna Cas. & Sur. Co. v. Grabbert, 590 A.2d 88, 93 (R.I.1991).  
 
45  Id.   
 
46 Auto-Owners Ins. Co. v. Allied Adjusters & Appraiser, Inc., 238 Mich. App. 394, 401 (1999) (noting that the 
“independent appraisers” can be impartial to the party who appointed them, which prevents appraisers from being 
disqualified based on having previously served as adjusters on the claim).  
 
47 Id. at 400.  
 

48 White v. State Farm Fire & Casualty Co., 809 N.W.2d 637,640 (Mich. Ct. App. 2011) (The court stated 
appraisers are not considered to be “quasi-judges”).  

49 Id.  

 
50 Id.  
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act in an unfair or biased manner such as having a direct financial interest in the outcome. 51 

Additionally, the court stated it is understandable for appraisers to view themselves as 

advocates for their clients because appraisers often have pre-existing relationships with their 

clients.52 Likewise, the Missouri Court of Appeal also held that an appraiser may advocate for 

the party that appointed the appraiser so long as the appraiser has no financial interest in the 

appraisal outcome.53  

 

II. REQUIREMENTS FOR DISCLOSURE 

An appraiser should disclose any conflicting interests such as past or present relationships 

with any parties that may lead to disqualification.54 Judge Frank Kurtz of Washington Court of 

Appeals stated that “the act of disclosure operates as a cure rather than an excuse for intervention 

by the courts.”55  In the absence of misconduct, complete and honest disclosure will not serve as 

a basis for disqualification of an appraiser because the integrity of the judicial process is kept.56 

Therefore, an appraiser should disclose any potentially disqualifying interests such as past or 

present relationship with any parties that may give rise to a conflict of interest.57 Courts have 

                                                 
51 Owners Insurance Company v. Dakota Station II Condominium Association, Inc. , 2018 WL 948601 *9 (Col. 
Feb. 20, 2018).   
 
52 Id. 

   
53 Allstate Indemnity Company v. Gaworski, 552 S.W. 3d 180, 182-3 (Mo. Ct. App. 2018).  
 
54 William Merlin & Shane Smith, Overturning Appraisal Awards for Bias and Seeking Discovery from Appraiser, 

A Policyholder’s Guide, 44 The Brief 48, 50 (2015). 
 
55 Perez v. Mid-Century Ins. Co., 934 P.2d 731, 734 (Wash. Ct. App. 1997). 
 
56 Id.   
 
57 William Merlin & Shane Smith, Overturning Appraisal Awards for Bias and Seeking Discovery from Appraiser, 

A Policyholder’s Guide, 44 The Brief 48, 50 (2015). 
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generally view nondisclosure of such relationships as suspicious and as a means to conceal 

conflicting interests.58 Several courts have held that a business relationship between appraisers 

and a party should be disclosed.59 Additionally, courts in Florida have allowed appraisers to 

work on a contingency basis so long as these agreements are disclosed.60  

 In situations where appraisers advocate for their clients during the appraisal process, the 

appraiser should disclose this potential conflict of interest in the beginning to the panel. This 

initial disclosure to the panel will likely reduce the chance of disqualification. As Judge Kurtz 

noted, the act of disclosing a potentially conflicting interest such as advocating for a party will 

mitigate the situation rather than provoking the court to find a reason for disqualification.  

III. DEPOSITION OF AN APPRAISER 

A. Can an Appraiser Be Deposed By the Other Party?  

In the event the appraisal process was unsuccessful in resolving the dispute, either party 

may elect to bring a lawsuit. In this litigation brought after the appraisal process, some courts 

have considered whether discovery or depositions can be obtained from appraisers. Several 

federal courts have prevented parties from taking depositions and discovery from appraisers 

involved in the appraisal process.61 One federal court applied the standards of arbitration to the 

                                                 
58 Axis Surplus Insurance Co. v. City Center West LP, 2016 Colo. Dist. LEXIS 2, *3 (Colo. Dist. Ct., Weld County 
Mar, 14, 2016) (explaining the appraiser’s nondisclosure of his relationship gives an impression of concealing his 
extensive relationship with the party and its lawyers).  
 
59 See Axis Surplus Insurance Co. v. City Center West LP, 2016 Colo. Dist. LEXIS 2, *3 (Colo. Dist. Ct., Weld 
County Mar, 14, 2016); Casden Park La Brea Retail LLC v. Ross Dress For Less, Inc., 162 Cal. App. 4th 468, 476 
(2008). 
 
60 See Rios v. Tri-State Insurance Co., 714 So. 2d 547 (Fla. Dist. Ct. App. 1998); Brickell Harbour Condo. Assoc. v. 
Hamilton Specialty Ins. Co., 2018 WL 4904927 *7 (Fla. 3d DCA Oct. 10, 2018). 
 
61 See generally Lim v. American Economy Insurance Co., No. 13-cv-02063, 2014 WL 1464400, *7 (D. Colo. Apr. 
14, 2014); Spearman Industries, Inc. v. St. Paul Fire & Marine Insurance Co. 128 F. Supp. 2d 1148, 1155 (N.D. III. 
2001). 
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appraisal process to prevent a party from obtaining depositions and discovery from the appraisal 

panel.62 This court relied on the relevant statute governing arbitration proceedings, which 

prevented arbitrators from testifying or producing statements that occurred during the 

proceeding.63  Therefore, the court found that the appraisers are prevented from testifying or 

disclosing documents related to the appraisal proceeding.64  

Another federal court prevented a party from obtaining discovery from an appraiser by 

applying the standard of an expert witness.65 Generally, a nontestifying expert’s opinions are 

protected from discovery under the federal rules of civil procedure.66 The court reasoned that 

since the appraiser was found to be a nontestifying expert, the party seeking such a discovery 

request would have to demonstrate “exceptional circumstances”.67  The court then stated that 

exceptional circumstances exist when a party requesting discovery is not able to obtain 

equivalent information.68 

                                                 
62 Lim v. American Economy Insurance Co., No. 13-cv-02063, 2014 WL 1464400 (D. Colo. Apr. 14, 2014). This 
decision of regarding arbitrations and appraisals as equivalent was not followed in a later case decided by the same 
court or in another case decided by the Colorado Court of Appeals. See Auto-Owners Insurance Company v. 
Summit Park Townhome Association, 129 F. Supp. 3d 1150, 1154 (D. Colo. 2015); see also 
Owners Ins. Co. v. Dakota Station II Condominium Ass’n, Inc., 2017 WL 3184568 *3 (Colo. App. Jul. 27, 2017). 
 
63 Lim v. American Economy Insurance Co., No. 13-cv-02063, 2014 WL 1464400 *4 (D. Colo. Apr. 14, 2014) 
(citing Colo. Rev. Stat § 13-22-201(2)).  
 
64 Id.  
 
65 Spearman Industries, Inc. v. St. Paul Fire & Marine Insurance Co., 128 F. Supp. 2d 1148, 1151 (N.D. III. 2001).  
 
66 Fed. Rules Civ. Proc. Rule 26(b)(4)(B).  
 
67 Id. at 1151-52.  
 
68 Id.  
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Depending on whether a court views an appraisal in a similar manner as an arbitration is 

probably going to determine whether an appraiser can be deposed.69  Therefore, it is likely that 

courts that apply arbitration procedures to appraisals will prevent the deposition of appraisers in 

a post-appraisal litigation.70 Several courts have already criticized the depositions of arbitrators 

in situations where there was no showing of misconduct.71 Thus, courts that apply arbitration 

procedures to appraisals probably would not allow the depositions of appraisers without evidence 

of inappropriate behavior. 

 Allowing depositions of appraisers especially ones who advocate for their clients without 

a showing of misconduct or exceptional circumstance could potentially harm the appraisal 

process. If a party was allowed to request depositions from an appraiser without a showing of 

misconduct or an exceptional circumstance, both parties could potentially abuse the appraisal 

system. As a result, appraisers may inadequately perform their work if they are unwilling to fully 

participate in the appraisal process if they believe they may be subject to a deposition later on 

without a compelling reason.  

B. Limitations on the Questions Asked During Deposition  

Similar to the standard applied to arbitrators and expert witnesses involving depositions, 

appraisers should only be deposed in limited situations.72  Some exceptions should include 

                                                 
69 See Lim v. American Economy Insurance Co., No. 13-cv-02063, 2014 WL 1464400 *4 (D. Colo. Apr. 14, 2014). 
 
70 See generally Id.  

 
71 See Woods v. Saturn Distribution Corp., 78 F.3d 424, 430 (9th Cir. 1996); Lyeth v. Chrysler Corp., 929 F.2d 891, 
899 (2d Cir. 1991); Hoeft v. MVL Grp., Inc., 343 F. 3d 57, 68 (2d Cir. 2003).  
 
72 Woods v. Saturn Distribution Corp., 78 F.3d 424, 430 (9th Cir. 1996); Lyeth v. Chrysler Corp., 929 F.2d 891, 899 
(2d Cir. 1991); Hoeft v. MVL Grp., Inc., 343 F. 3d 57, 68 (2d Cir. 2003).  
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situations related to misconduct, fraud, or tremendous bias.  As mentioned above, courts have 

criticized the depositions of arbitrators unless there is a demonstration of misconduct.73 

Therefore, appraisers should also be limited to questions pertaining to potential misconduct, 

fraud, and also extreme bias. Appraisers especially ones who are allowed to advocate for their 

clients should only be required to be deposed in situations involving exceptional circumstances 

where it is impracticable to obtain facts by other means or a showing of misconduct, fraud, or 

tremendous bias.  

IV. Rationale on Why Appraisers Should Be Allowed to Advocate for their Clients 

A. Should Appraisers Be Able to Advocate for Clients? 

Some individuals argue that if appraisers were allowed to act as advocates for either 

insurance companies or policyholders then the appraisal process would become more expensive 

and time-consuming.74 Amy Samberg of the American Insurance Association discussed in her 

amicus curiae brief that the Dakota decision would lead to more litigation and less use of the 

appraisal process.75 She further explained that in this role of advocates, appraisers would become 

adversarial in the appraiser process, which may lead to a costly and sluggish resolution of the 

insurance dispute.76 As a result, she claimed that policyholders would ultimately be harmed by 

this court’s decision that allowed appraisers to act as advocates for their clients.77  

                                                 
73 Id.  
 
74 Brief for the American Insurance Association, p. 20, Owners Insurance Company v. Dakota Station II 
Condominium Association, Inc., 2017 WL 3184568 (Colo. App. 2017).  
 
75 Id. 
 
76 Id. 
 
77 Id. 
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However, the current regulatory landscape involving appraisals is adversarial and filled 

with impartialities not accounted for. There have been instances where unfair bargaining power 

between insurance companies and policyholders is prevalent especially during the times of 

natural disasters in which individuals are more vulnerable.78 There needs to be additional 

safeguards in place to protect individuals’ interests. One way to level the playing field between 

insurance companies and policyholders is allowing appraisers to act as advocates for the parties 

who appointed them especially during difficult times to ensure a fair settlement occurs.  

Many insurance companies are able to retain appraisers who are regularly hired by them 

and who are likely to provide favorable opinions to the insurers.79 In several jurisdictions, 

insurance companies and policyholders are able to select appraisers who served as the adjusters 

on the claim.80 In its Grabbert decision, The Rhode Island Supreme Court took into account 

while the impartialities that exist in reality when selecting appraisers, stating that each parties 

want its positions to be represented by appraisers who are sympathetic to its sides.81 As a tool to 

combat this biases, parties have the option to disqualify these appraisers; however, the actuality 

is that an appraiser will likely remain on the case unless a strong demonstration of impartiality 

can be shown.82 By following the approach of allowing appraisers to act as advocates for their 

                                                 
 
78 Dax Garza, Insurance Companies Wrongfully Denying Valid Hurricane Harvey Insurance Claims, Blog (Sept. 6, 
2018), https://www.daxgarzalaw.com/blog/insurance-companies-wrongfully-denying-valid-hurricane-harvey-
insurance-claims/ (discussing how insurance companies sometimes employ bad-faith tactics to avoid paying a claim 
including causing unnecessary delays and limiting communication with their adjusters).  
 
79 Herbert Dodell et. al, Using the Appraisal Process to Resolve Insurance Disputes, 25- AUG L.A Rev. Law. 15, 17 
(2002). 
 
80 See supra note 22.  
 
81 Aetna Casualty & Surety Co. v. Grabbert, 590 A.2d 88, 92 (R.I.1991).   
 
82 Herbert Dodell et. al, Using the Appraisal Process to Resolve Insurance Disputes, 25- AUG L.A Rev. Law. 15, 17 
(2002). 
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clients allows impartialities already seen in practice to be taken into account. Furthermore, it will 

hopefully lead to candid disclosures of conflicting interests including advocacy role taken by 

appraisers if they know that such an approach is permitted during the appraisal process. 

There are safeguards in place to ensure both sides are treated fairly during the appraiser 

process. Foremost, both parties select a neutral umpire who will decide the amount of loss if both 

parties cannot come to an agreement.83  Parties also have the option to request a court to vacate 

an award or disqualify an appraiser if either appraiser was too biased during the proceedings.84  

Lastly, as expressed in the Allied Adjusters decisions, appraisers can still act partial towards their 

clients so long as they make their own independent evaluation.85 

B. Recommendations 

Courts across the country should follow in the same direction as the courts took in the 

Grabbert and Dakota decisions. Appraisers should be able to act as advocates in order to take 

into account the practical realities of the appraisal process. In order to change the current 

regulatory landscape, proponents of this approach should persuade the judicial system and local 

legislature to allow appraisers to act as an advocate. Recent rulings in several jurisdictions will 

hopefully change the contrasting perspective that appraisers cannot act as advocates for their 

clients.  

CONCLUSION  

                                                 
 
83 See supra note 5.  
 
84 See supra Section I.B. 
 
85 See supra note 46. 
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While some believe appraisers should be neutral and not act as advocates, this is 

impracticable in the real world. Both insurance companies and policyholders are likely to select 

an appraiser who is sympathetic to its side. Additionally, it is unrealistic for appraisers to be 

entirely impartial because they are compensated regardless of its being a contingency or a flat 

fee. Nonetheless, there are certain safeguards in place to ensure fairness to both parties including 

the appointment of a neutral umpire and the option to vacate the settlement award by 

demonstrating undue bias or misconduct.  Furthermore, appraiser who advocate for their clients 

should initially disclosed this potentially conflicting interest to the panel in order to reduce the 

chance of being disqualified. As more adversarial litigation arises involving first party property 

claims, appraisers are needed to step into an advocacy role to ensure their respective parties are 

recovering fair settlements.  

 

 

 

 


