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Introduction to Assignment of Benefits and the Unlicensed Practice of Public Adjusting 

 

Imagine that after a lifetime of saving money, you buy a newly constructed beach house, 

located somewhere on the Florida coast.  Naturally, you purchase property insurance on the 

home.  Unfortunately, a few weeks later a hurricane makes landfall and floods the bottom floor 

of the home, causing catastrophic property damage to your property and that of a million other 

Floridians.  Now think about the tidal wave of property damage claims that insurers must process 

quickly and accurately.  

 As a sensible property owner, you want to make sure that your insurance policy pays out 

the full cost of the damage.  Normally, this is where public adjusters step in to advocate on your 

behalf.  To "adjust" means "[t]o determine the amount that an insurer will pay an insured to 

cover a loss."1  Instead, what if a contractor comes to you and offers to repair the damage fully 

and deal with the insurance company on your behalf, essentially relieving you, the homeowner, 

from all the stress of a potentially long and exhausting process.  All you must do is assign your 

insurance benefits, your right to recover for the damages from the insurer, to the contractor.  To 

many homeowners, this sounds almost too good to be true.   

 Much of the time, it is.  This assignment of benefits (hereinafter AOB) is responsible for 

rising costs to consumers in the form of higher property insurance premiums, and is the root 

cause of many disputes between homeowners, contractors, and insurers sounding in fraud, claim 

approval, and inadequate repairs.  After an assignment, “the assignor no longer has a right to 

enforce the interest because the assignee has obtained all the rights to the thing assigned.”2  The 

                                                
1 Adjust, Black's Law Dictionary (9th ed. 2009). 
 
2 Cont'l Cas. Co. v. Ryan Inc. E., 974 So. 2d 368, 376 (Fla. 2008). 
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homeowner is completely cut out of the process of negotiations between the insurance company 

and contractor regarding the value of damages and cost of restoring her own home.  Meanwhile, 

the contractor assumes what is essentially the role of a public adjuster, getting to evaluate the 

damages and negotiate with the insurer, while simultaneously taking on the role of being hired to 

fix these damages.  This creates an inherent conflict of interest, as the contractor should not be 

permitted to act as his own judge, jury, and executioner.  

 Adjusting a loss is highly technical and requires a sophisticated understanding of 

insurance contracts.  Licensed Public Adjusters interpret the language of the insurance contract, 

and engage in negotiations with their insurance adjuster counterparts, with the aim of reaching a 

legally binding settlement.  Because these contracts are legal documents, often written by 

lawyers, courts have had a difficult time making the determination that adjusting does not 

constitute the unauthorized practice of law.3  For this same reason, 45 out of 50 states require 

individuals to go through some sort of licensure process to practice as a public adjuster.4  

 Despite this oversight, the Unlicensed Practice of Public Adjusting has become a serious 

problem, perpetuated by the homeowner’s ability to assign her benefits to a restoration 

contractor.5  These assignments are being used by contractors to circumvent the most basic 

public adjusting laws.  While some of these contractors do good work for a fair price, many 

others use the AOB to engage in fraudulent, or just generally inadequate, behavior.  These bad 

actors frequently “1) invalidate the insurance claim due to incompetence, 2) steal the settlement 

                                                
3 See Linder v. Insurance Claims Consultants, Inc., 560 S.E.2d 612 (S.C. 2002); Utah State Bar v. Summerhayes & 
Hayden, Public Adjusters, 905 P.2d 867 (Utah 1995). 
 
4 Brian S. Goodman, Combating the Unlicensed Practice of Public Adjusting, (Nat’l Ass’n of Pub. Adjusters, White 
Paper 2017) [hereinafter Goodman Paper]. 
 
5 Robert C. Baker, The Costs of the Unlicensed Practice of Public Adjusting: A Legal and Economic Analysis, 
(Nat’l Ass’n of Pub. Adjusters, 2016), https://www.napia.com/Files/PCMA%20Papers/2016%20-
%20Robert%20Baker%20III.pdf [hereinafter Costs of UPPA]. 
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check, 3) demand a steep public adjusting fee, 4) perform shoddy repairs, or 5) some 

combination thereof.”6  In addition, the AOB makes it all too easy for restoration contractors to 

inflate the value of the damages.  With this type of control, often exerted while insurers are 

processing millions of claims after a big hurricane, it is easy to take a couple pictures (if they 

even do that much, see Lon Smith Roofing case discussed infra page 16) and provide the 

insurance company with an invoice overestimating the costs of repairing the damages.  Often, by 

the time the insurance adjuster shows up to verify the damage, the contractor has already begun 

making the repairs, so the initial damage is not clear.  Many of these “storm chasers” flock to a 

state after a natural disaster, and are unlicensed and unfamiliar with the laws and regulations 

governing the practice in the state.7  After making claims that they have completed the 

restoration of the property, the storm chasers disappear from the state, creating a problem for 

homeowners seeking legal recourse for shoddy work.  Even if the homeowner was able to track 

the contractor down, she is still likely out of luck.  Because the homeowner signed away her 

rights to recover from the insurer in their entirety, she is not a party to the contract for repairs 

between the insurer and contractor.  As far as the insurer and contractor are concerned, if the 

property appears fixed, their obligations are satisfied.   

These increased costs affect not only the homeowner, who signs an AOB, but consumers 

of property insurance as a whole.  As one of the states most susceptible to a large volume of 

property insurance claims in the wake of frequent natural disasters, Florida consumers are paying 

the hefty price.  According to the Florida Office of Insurance Regulation (hereinafter FLOIR), 

the number of lawsuits attributed to AOB increased from 408 in 2000, to more than 28,000 in 

                                                
6 Id. at page 3. 
 
7 Id. at page 3. 
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2016.8  Perhaps more telling is that the average severity for claims where there has been an AOB 

is about 85 percent more than those claims without an AOB.9  Additionally, FLOIR’s 2016 Data 

Call Study found that both the frequency and severity of water claims has risen since 2010: 

frequency has increased 46 percent, and severity by 28 percent.10  To remain solvent, insurers 

must pass these costs on to consumers.  The Sun Sentinel has predicted consumers in southern 

Florida could expect to see rate increases averaging 5-15% this year as a result of claims abuse.11  

Making matters worse, Florida has a statute that incentivizes contractors to sue insurance 

companies over valuation, because if the court’s ruling places the amount of the claim at only 

one dollar above the insurance companies’ offer, payment of the contractor’s legal fees falls on 

the insurer.12  

 

Since almost all first party property insurance contracts contain a clause prohibiting 

AOB, the question that arises most frequently is whether such a clause invalidates an assignment.  

The majority of jurisdictions hold this clause to be unenforceable if the AOB occurs after the 

property loss.  The minority rule holds that the language of the contract is controlling, and if the 

contract prohibits AOB without the insurers consent, then the assignment is invalid unless the 

insurer consents.   

                                                
8 Kevin Poll, Assignment of benefits: A growing concern, Verisk Analytics (Feb. 21, 2018), 
https://www.verisk.com/insurance/visualize/assignment-of-benefits-a-growing-concern/. 
 
9 Id. 
 
10 Beth A. Vecchioli, Assignment of Benefits Legislation in Florida, Carlton Fields Jorden Burt, LLP (Sept. 15, 
2017), https://www.carltonfields.com/assignment-of-benefits-legislation-in-
florida/?utm_source=Mondaq&utm_medium=syndication&utm_campaign=inter-article-link. 
 
11 Poll, supra note 5.  
 
12 See Fla. Stat. Ann. § 627.428. 
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Courts in each state have drawn their own justifications for the right to assign benefits, 

and the right of an assignee to bring an action.  Although many states have their own unique 

common law on the issue of AOB, this paper will focus primarily on Florida, North Carolina, 

Kentucky, and Texas to illustrate the broad scope of different approaches. 

 

The Majority Rule 

 

 Florida law is well settled on the subject of post-loss AOB.  Its holdings are 

representative of the rule in the majority of U.S. jurisdictions, so we will examine the case law in 

detail, since many of the same issues have arisen in most other states.  Generally speaking,  

 “[T]he great weight of authority supports the rule that general stipulations in policies 

 prohibiting assignments thereof except with the consent of the insurer apply 

 to assignments before loss only, and do not prevent an assignment after loss, for the 

 obvious reason that the clause by its own terms ordinarily prohibits merely 

 the assignment of the policy, as distinguished from a claim arising thereunder, and 

 the assignment before loss involves a transfer of a contractual relationship while 

 the assignment after loss is the transfer of a right to a money claim.”13   

The distinction between the transfer of a contractual relationship and the transfer of a right to a 

money claim is critical to understanding the reasoning of courts on the matter of post-loss AOB.  

 

 

 

                                                
13 16 George J. Couch et al., Couch on Insurance 2d, § 63.40, at 763-65 (Rev. ed. 1983) (footnotes omitted). 
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Free Alienability of AOB’s found in the right to contract 

 

 Indemnification owed to an insured property owner by an insurer for losses suffered is a 

right arising out of the contract between the insured and insurer.  Courts have held that 

contractual rights are freely assignable “unless the contract prohibits the assignment, the contract 

involves obligations of a personal nature, or public policy dictates against the assignment.”14 

These three limitations are widely recognized.15  In Florida, the Florida Supreme Court has held 

that the ability to assign one’s rights arising from a contract, and the right to bring suit for breach 

of contract “predates the Florida Constitution.”16  The free alienability of contractual rights, 

subject to the above three exceptions, is recognized with relative uniformity across jurisdictions.  

 However, jurisdictions differ on the question of the validity of an assignment of benefits 

when the contractual language prohibits such assignment.  This topic has deep roots in Florida 

case law.  The Florida Supreme Court held over 100 years ago that post-loss benefits are freely 

assignable, even if the insurance policy contains a clause forbidding this assignment without the 

insurers consent.17  This rule has been affirmed by many cases since.18  Courts applying this 

                                                
14 Classic Concepts, Inc. v. Poland, 570 So. 2d 311, 311 (Fla. Dist. Ct. App. 1990). 
 
15 Kohl v. Blue Cross & Blue Shield of Fla., Inc., 955 So. 2d 1140, 1143 (Fla. Dist. Ct. App. 2007) [hereinafter 
Kohl], Terrell v. Lawyers Mut. Liab. Ins. Co., 131 N.C. App. 655, 507 S.E.2d 923 (1998) [hereinafter Terrell], Wehr 
Constructors, Inc. v. Assurance Co. of Am. (In re Wehr Constructors, Inc.), No. 2012-SC-000221-CL, 2012 Ky. 
LEXIS 495 (Oct. 25, 2012) [hereinafter Wehr Constructors, Inc.]. 
 
16 Nationwide Mut. Fire Ins. Co. v. Pinnacle Med., Inc., 753 So. 2d 55, 57 (Fla. 2000) (citing Robinson v. Nix, 22 
Fla. 321 (1886). 
 
17 W. Fla. Grocery Co. v. Teutonia Fire Ins. Co., 74 Fla. 220, 77 So. 209, 210-11 (Fla. 1917). 
 
18 One Call Prop. Servs. v. Sec. First Ins. Co., 165 So. 3d 749, 754 (Fla. Dist. Ct. App. 2015) [hereinafter One Call 
Prop. Servs.]; Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 643 (Fla. Dist. Ct. App. 
2016) [hereinafter Bioscience W., Inc.]; Sec. First Ins. Co. v. State, 177 So. 3d 627, 629 (Fla. Dist. Ct. App. 2015) 
[hereinafter Sec. First Ins. Co.]. 
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standard a century later note that this rule’s origins are “a bit murky”, but have nonetheless 

applied it on the grounds that it is supported by public policy and the common law.19 

 

Statutes expressly stating that the terms of an insurance policy determine its assignability 

 

 This common law rule withstood challenge in Lexington Ins. Co. v. Simkins Indus., 

where it was argued that it conflicted with the plain text of Florida Statute § 627.244.20  This 

statute expressly provides that the terms of an insurance policy determine its assignability.21  The 

court’s decision, that the post-loss benefits were assignable despite anti-assignment language in 

the contract, hinged on the distinction between an assignment of the policy as a whole, and 

assignment of a mere right to recover money.  In other words, the statute allows the insurance 

contract to prohibit the assignment of the insurance policy, the risk insured, but not the benefits 

already owed after a covered event causes a loss.  The basis for this distinction is found in the 

purpose behind any insurance clause that prohibits assignment, which is “to protect an insurer 

against unbargained-for risks.” 22  Because the insurer’s liability is fixed once a covered loss 

occurs, an assignment of the right to receive payment after this does not expose the insurer to any 

additional unbargained-for risk.  

 

                                                
19 See Sec. First Ins. Co., supra note 18, at 629.  
 
20 Lexington Ins. Co. v. Simkins Indus., 704 So. 2d 1384, 1386 n.3 (Fla. 1998)[hereinafter Lexington Ins. Co.]; Fla. 
Stat. Ann. § 627.422. 
 
21 See Fla. Stat. Ann. § 627.422 (“A policy may be assignable, or not assignable, as provided by its terms”). 
 
22 See Lexington Ins. Co., supra note 20, at 1386.  
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 Other courts have been much more clear about this, by using the term “chose in action.”23  

A chose in action is “the right to bring an action to recover a debt, money, or thing.”24  In Wehr 

Constructors, Inc. v. Assurance Co. of Am., a Kentucky statute with language identical to Florida 

Statute § 627.244 was at issue.25  The Supreme Court of Kentucky held that this statute did not 

prohibit the post-loss assignment of benefits, because the occurrence of the covered event caused 

the rights of the insured under the policy to ripen into a chose of action, which is a form of 

personal property that public policy dictates may not be restrained from alienability.26  In other 

words, “[O]nce the loss has triggered the liability provisions of the insurance policy, an 

assignment is no longer regarded as a transfer of the actual policy. Instead, it is a transfer of a 

chose in action under the policy. At this point, the insurer-insured relationship is more analogous 

to that of a debtor and creditor, with the policy serving as evidence of the amount of debt owed. 

(Internal citations omitted).”27 

Courts in California, Nebraska, Indiana, Kentucky, Iowa, New Jersey, Connecticut, 

Georgia, and the District of Columbia have all affirmed this principle and held non-assignment 

clauses to be unenforceable when the assignment occurs post-loss.28  In fact, the Florida 

                                                
23 See Wehr Constructors, Inc., supra note 15; Conrad Brothers v. John Deere Ins. Co., 640 N.W.2d 231 (Iowa 
2001) [hereinafter Conrad Brothers]; One Call Prop Servs., supra note 18. 
 
24 Chose in Action, Black’s Law Dictionary, (9th ed. 2009). 
 
25 See Wehr Constructors, Inc., supra note 15, (citing Ky. Rev. Stat. § 304.14-250 “A policy may be assignable or 
not assignable, as provided by its terms”).  See also Santiago v. Safeway Ins. Co., 196 Ga. App. 480 (1990) 
(upholding anti-assignment clause in the health care context, despite substantially identical statute O.C.G.A. § 33-
24-17) [hereinafter Santiago]. 
 
26 See Wehr Constructors, Inc., supra note 15. 
 
27 See Wehr Constructors, Inc., supra note 15, (citing Conrad Brothers, supra note 23, at 237-38). 
 
28 Fluor Corp. v. Superior Court, 61 Cal. 4th 1175 (2015); Millard Gutter Co. v. Farm Bureau Prop. & Cas. Ins. Co., 
295 Neb. 419, 889 N.W.2d 596 (2016); Traicoff v. Digital Media, Inc., 439 F. Supp. 2d 872 (S.D. Ind. 2006); Wehr 
Constructors, Inc., supra note 15; Conrad Brothers, supra note 23; Elat, Inc. v. Aetna Cas. and Sur. Co., 280 N.J. 
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legislature recently introduced bills aimed at reinforcing this common law rule that AOB are 

freely assignable despite contractual language to the contrary, perhaps after lobbying from the 

construction industry.29 

 

Anti-Assignment Provisions are enforceable post-loss in the Health Care Context  

 

Returning to Florida, the First District Court of Appeal recently declined to certify 

conflict between the case law permitting post-loss assignment despite a contractual anti-

assignment clause, and the statutory language of § 627.422.30  Instead, the Court upheld “a 

century of precedents from Florida’s Courts—including, most recently, the Fourth District in 

One Call—has said that an insured may assign post-loss rights without the insurers consent.”31 

In its decision the Court was careful to note an exception to this general rule: Anti-

assignment clauses in the health care context.32  In Kohl v. Blue Cross & Blue Shield of Fla., 

Inc., an anti-assignment clause was found to be enforceable, even though the assignment 

occurred post-loss.33  Making a public policy argument, Kohl reasoned that "[t]he anti-

                                                
Super. 62 (N.J. Super.A.D. 1995); Peck v. Pub. Serv. Mut. Ins. Co., 114 F. Supp. 2d 51 (D. Conn. 2000); Santiago 
supra note 25; and Antal's Restaurant, Inc. v. Lumbermen's Mut. Casualty Co., 680 A.2d 1386 (D.C. 1996). 
 
29 Many bills were introduced in the most recent legislative session aimed at amending Fla. Stat. Ann. § 627.422.  
One proposed bill states “(2) Post-Loss Benefits under certain property insurance policies,-- A personal lines 
residential property insurance policy or a commercial residential property insurance policy may not prohibit the 
assignment of post-loss benefits.”  2018 Bill Text FL H.B. 7015.  The bill did pass the first chamber, and then failed 
to make it out of the next committee. 
 
30 See Sec. First Ins. Co., supra note 18; Fla. Stat. Ann. § 627.422. 
 
31 See Sec. First Ins. Co., supra note 18, at 629. 
 
32 Id.; See Santiago, supra note 25, for Georgia holding contrary to this point: Anti-assignment clause was 
enforceable in health care context.  
 
33 See Kohl, supra note 15. 
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assignment clause has been deemed to advance the overarching public interest in limiting health 

care costs for, if the patient could assign his or her rights to payment to outside medical 

providers, it would undercut the pre-arranged costs with in-network providers that are relied 

upon by non-profit health services corporations in deciding the premium amount."34  In other 

words, the anti-assignment clause was found to be enforceable because enforcement advanced 

the specific statutory goal of reducing health care costs.  

At first glance, it may seem that enforcement of anti-assignment clauses might similarly 

advance the goal of limiting property insurance costs.  Addressing this point, the court in Sec. 

First Ins. Co. was careful to note that in this case, the Plaintiff Insurer “cannot point to a statute, 

such as the health care ones cited in Kohl, that directly supports such a policy.”35 

 

Statute requiring “insurable interest in the things insured at the time of the loss” 

 

The common law rule has also recently withstood challenge on the grounds that it ran 

contrary to Florida Statute § 627.405, in Accident Cleaners, Inc. v. Universal Ins. Co..36  Here, 

Plaintiff asserted that § 627.405 appeared to require that an assignee of benefits have “an 

insurable interest in the things insured as at the time of the loss.” 37  Rejecting this argument, the 

court held that only the insured (assignor) was required to have an insurable interest at the time 

of the loss, because of a Florida rule of statutory construction that required a court, when 

                                                
34 Id. at 1145, (quoting Somerset Orthopedic., 785 A.2d at 461). 
 
35 See Sec. First Ins. Co., supra note 18, at 630.  
 
36 Accident Cleaners, Inc. v. Universal Ins. Co., 186 So. 3d 1 (Fla. Dist. Ct. App. 2015)[hereinafter Accident 
Cleaners, Inc.]; Fla. Stat. Ann. § 627.405. 
 
37 See Fla. Stat. Ann. § 627.405. 
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interpreting a statute, to operate under the presumption that a law was not intended to alter the 

common law unless it expressly stated so.38  In the case of § 627.405, the legislature “did not 

state that it was displacing well-settled common law of (1) the free assignability of contractual 

rights to recover or (2) the inability for insurers to restrict post-loss assignments", so the 

presumption favoring the common law was not overcome.39 

 

Developing Case Law- Whether Negotiation over Value by Contractor (AOB Recipient) 

constitutes the Unlicensed Practice of Public Adjusting 

 

 Recent challenges have been brought in Florida on the grounds that contractor recipients 

of assignment of benefits are acting in violation of Florida’s Public Adjuster Statute.  Florida 

Statute § 626.854(1) prohibits anyone but a licensed public adjuster from negotiating or effecting 

the settlement of an insurance claim.40 

 Defendant insurer Gulfstream argued in Bioscience W., Inc v Gulfstream Prop. & Cas. 

Ins. Co. that the AOB to damage restoration contractor Bioscience violated Florida Statute § 

626.854(16).41  Although the Court refers to Subsection 16 of the statute in the text, what they 

are referencing is now Subsection 15.42  Section 626.854(15) provides that a licensed contractor 

“may not adjust a claim on behalf of an insured unless licensed and compliant as a public 

                                                
38 See Accident Cleaners, Inc., at 2, supra note 36, (citing Ady v. Am. Honda Fin. Corp., 675 So. 2d. 577, 581 (Fla. 
1996)). 
 
39 Id., at 3.  
 
40 Fla. Stat. Ann. § 626.854. 
 
41 See Bioscience W., Inc., supra note 18; Fla. Stat. Ann. § 626.854(16). 
 
42 See Atwater v. Kortum, 95 So. 3d 85 (Fla. 2012) (Holding Fla. Stat. § 626.854(6) to be unconstitutional).   
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adjuster.” 43  As a reminder, to "adjust" means "[t]o determine the amount that an insurer will 

pay an insured to cover a loss."44  But at the same time, Subsection 15 allows a contractor to 

“discuss or explain a bid for construction or repair” with the insured or insurer, “if the contractor 

is doing so for the usual and customary fees applicable to the work to be performed.”45  The 

evidence before the court showed only that the contractor, Bioscience, provided emergency, 

post-loss water removal services, and did not show that Bioscience determined the amount due 

under the policy.  So for this reason, the Court declined to determine that the assignment of 

benefits violates § 626.584 only “under the facts and circumstances of this case.”46 

 More recently, in Paramount Disaster Recovery LLC v. Amica Mut. Ins. Co., the Court 

declined to grant Defendant’s motion for summary judgment and suggested there to be an 

important issue of fact on the question of whether a restoration contractor (who was the recipient 

of an assignment of benefits) was engaged in unlicensed public adjusting in violation of § 

626.854.47 

 

The Minority Rule: 

 

Courts in North Carolina treat the language of the contract as controlling, even in the case 

of a post-loss assignment of benefits.  If a contract for property insurance contains a provision 

                                                
43 See Fla. Stat. Ann. § 626.854(15). 
 
44 Adjust, Black's Law Dictionary (9th ed. 2009). 
 
45 See Fla. Stat. Ann. § 626.854(15).  
 
46 See Bioscience W. Inc., supra note 18, at 642. 
 
47 Paramount Disaster Recovery LLC v. Amica Mut. Ins. Co., No. 2:16-CV-14566, 2017 U.S. Dist. LEXIS 216839, 
at *12 (S.D. Fla. Dec. 6, 2017); Fla. Stat. Ann. § 626.854.  
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prohibiting the assignment of the policy, or benefits arising from that policy, that provision will 

be enforced, even if the assignment is made after the loss occurs.  

Like Florida, North Carolina courts have held that “[a]n action ‘arising out of contract’ 

generally can be assigned” and the assignee may bring a breach of contract action.”48  However, 

this general rule of free alienability can be limited by the terms of the contract.  This is because 

North Carolina Courts have held that "[t]he various terms of an insurance policy are to be 

harmoniously construed, and if possible, every word and every provision is to be given effect."49 

Unlike most jurisdictions, there is no common-law rule favoring free assignability after a loss 

occurs that overrides contractual language prohibiting an assignment of benefits.  

This principle was made clear in Terrell v. Lawyers Mut. Liab. Ins. Co. of N. Carolina.50  

In Terrell, a lawyer (Hockman) agreed to confess judgment in the amount of $75,000 and to 

assign his contractual right to indemnification from his malpractice insurer to a third party, in 

exchange for the third party releasing him from all liability arising from the malpractice at issue.  

The court held that this assignment was invalid, because the language of the contract stated 

“[t]he interest of any Insured in this policy is not assignable.” 51  Not making any distinction 

between a post-loss fixed right to benefits, and the right to the policy coverage itself, the Court 

ruled simply that “[u]nder the terms of the policy, Hockman’s interest in the policy and any 

coverage or benefits that otherwise might exist are not assignable.”52 

                                                
48 See Terrell, supra note 15, (quoting Horton v. New South Ins. Co., 122 N.C.App. 265, 268 (quoting N.C. 
Gen.Stat. § 1-57 (1983)), disc. review denied, 343 N.C. 511, 472 S.E.2d 8 (1996). 
 
49 Cone Mills Corp. v. Allstate Ins. Co., 114 N.C. App. 684, 690 (1994), disc. review improvidently allowed, 340 
N.C. 353 (1995). 
 
50See Terrell, supra note 15.  
 
51 Id. at 660. 
 
52 Id. at 660. 
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While Terrell was a complicated and convoluted case, one in which the post-loss 

assignment distinction was less than clear, the basic rule was affirmed in Auto-Owners Ins. Co. 

v. Potter.53  Here, the court stated succinctly that “exceptions to the rule that contracts are freely 

assignable are when the contract expressly provides that it is not assignable or when performance 

of some term of the contract involves an element of personal skill or credit.”54  Thus, in North 

Carolina, if the contract expressly and unambiguously states that an AOB is prohibited, that 

language is enforceable and the assignment can be invalidated.   

However, even courts in North Carolina have recognized the reasoning of the majority 

rule.55  At issue in First-Citizens Bank & Tr. Co. v. Universal Underwriters Ins. Co. was an 

assignment by a Chevrolet dealership to First-Citizens Bank of the right to recover the value of 

an already reported stolen car from Defendant Insurer.56  The court upheld the assignment, 

despite a clause in the insurance contract that said “ASSIGNMENT- No assignment of interest 

will affect this policy unless WE [defendant] change the policy."57  Echoing the reasoning of 

cases like Lexington Ins. Co., Wehr Constructors, Inc., and Conrad Brothers regarding 

unbargained-for risk, the Court stated that the “assignment of the mere right to payment after loss 

in no way broadened the scope of the coverage of insurable risks provided by defendant’s 

policy.”58  Hence, there was no additional risk to insure.  The North Carolina court even quoted 

                                                
53 Auto-Owners Ins. Co. v. Potter, 242 F. App'x 94, 104 (4th Cir. 2007). 
 
54 Id. at 103, (quoting Hurst v. West, 49 N.C. App. 598, 272 S.E.2d 378, 382-83 (N.C. Ct. App. 1980) (citations 
omitted)). 
 
55 First-Citizens Bank & Tr. Co. v. Universal Underwriters Ins. Co., 113 N.C. App. 792, 796 (1994) (holding that 
“most of the cases from other jurisdictions regard such express prohibitions as generally ineffective when applied to 
assignments which occur after the loss has been incurred”).   
 
56 Id. 
 
57 Id. at 796.  
 
58 Id. at 796.  
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the same statement of the majority rule about contractual prohibitions on post-loss assignments 

by Couch on Insurance previously quoted in this paper, and by the Supreme Court of Kentucky 

in Wehr Constructors, Inc..59  However, in reaching a conclusion contrary to the general rule in 

North Carolina, the court defended its decision by stating “that this policy did not expressly 

prohibit assignments: rather, our disposition here turns on the express words chosen by the 

defendant-insurer in this policy.”60 

 Other jurisdictions that abide by the minority rule that anti-assignment clauses are 

enforceable include Oregon, Louisiana, Hawaii, and Texas.61  

  

Proposed Solutions:  The Texas Response to the Case of Lon Smith Roofing Co.  

 

 In the seminal case of Reyelts v. Cross, a Texas Court found an AOB executed between a 

homeowner, Reyelts, and a roofing repair company, Lon Smith Roofing Co. (hereinafter LSRC), 

violated the state’s public adjusting statute, amongst other statutory violations, and was therefore 

invalid.62  The language of the contract “authorized [LSRC] to pursue homeowner’s best interest 

for all repairs, at a price agreeable to the insurance company and LSRC”, and provided “[t]he 

final price agreeable to the insurance company and LSRC shall be the final contract price.”63  

                                                
59 Id. at 796-797. 
 
60 Id. at 796.  
 
61 Holloway v. Republic Indem. Co. of Am., 341 Ore. 642 (Or. 2006); In re Katrina Canal Breaches Litig., 63 So. 3d 
955, 959 (La. 2011); Del Monte Fresh Produce (Hawaii), Inc. v. Fireman’s Fund Ins. Co., 117 Hawai’i 357 (2007); 
and Keller Founds., Inc. v. Wausau Underwriters Ins. Co., 626 F.3d 871 (5th Cir. 2010)). 
 
62 Reyelts v. Cross, 968 F. Supp. 2d 835 (N.D. Tex. 2013), aff'd, 566 F. App'x 316 (5th Cir. 2014) (per curiam).; 
Tex. Ins. Code Ann. § 4102.051(a) (providing that “[a] person may not act as a public insurance adjuster in this state 
or hold himself or herself out to be a public insurance adjuster in this state unless the person holds a license issued 
by the commissioner”). 
 
63 Id. at 839. 
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The Court found that by the express language of the contract, LSRC had held itself out as a 

public adjuster in violation of Tex. Ins. Code. Ann. § 4102.051(a).64 

 The facts of this case illustrate some of the core problems with AOB.  After a hail storm, 

LSRC approached Reyelts and offered to repair the damage to the Reyelts’ roof.  Reyelts 

accepted and signed the AOB, which stated that “I hereby authorize my insurance company 

and/or mortgage company to make payment for completed repairs directly to LSRC and mail 

directly to same.”65  Although LSRC completed the work, LSRC never contacted the insurer 

before or after the job was done.66  After collecting a $1,176.00 fee for “upgrades” from Reyelts, 

LSRC demanded payment from Reyelts in the amount of $14,775.48, for the work completed.67  

Reyelts contacted her insurer, Farmers, who refused to pay for any of the repairs because the 

repairs were completed prior to Farmers’ evaluation of the damage.68  

 In response to Reyelts, the Texas Legislature enacted Texas Senate Bill 1060.  In addition 

to strengthening the definition of public adjusting, this amendment to Tex. Ins. Code Ann. § 

4102 makes it illegal for a public adjuster to “participate directly or indirectly in the 

reconstruction, repair, or restoration of damaged property that is the subject of a claim adjusted 

by the license holder”.69  Additionally, it prohibits the adjuster from engaging in any conduct 

“that may reasonably construed as presenting a conflict of interest,” including “having a financial 

                                                
64 Id. at 843-844. 
 
65 Id. at 839.  
 
66 Id. at 840. 
 
67 Id. at 842. 
 
68 Id. at 842. 
 
69 Tex. Ins. Code Ann. § 4102.158(a)(1) 
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interest in,… any salvage firm, repair firm, [or] construction firm.”70  The law also prohibits 

referral fees.71This strict divide between contracting and public adjusting is necessary.  Eleven 

states have already enacted similar legislation prohibiting a public adjuster from also being a 

contractor because of the inherent conflict of interest.72 

 Another possible approach is to make it illegal for an insurance company to negotiate 

with an unlicensed individual.  Rhode Island has done this.73  With the use of computer databases 

that insurers could use to quickly cross-reference a name or email address with data on file at the 

licensing entity, this could be easily accomplished.  

 The Florida Association for Insurance Reform has also proposed some good solutions.  

For one, a restoration contractor utilizing an AOB provision should be required to provide a 

detailed estimate at the time of execution of the agreement.74  This AOB should provide a five 

day right of rescission period that only begins to run once the loss notice has been given to the 

insurer.75  Additionally, licensing and professional standards for restoration contractors should be 

implemented.76  Referral fees should be prohibited, or at least limited to $25, with a three strike 

enforcement policy.77  After the first strike, the offender should be fined.  The second strike 

could provide a larger fine, or possible misdemeanor.  The final strike should result in the 

                                                
70 Tex. Ins. Code Ann. § 4102.158(a)(2).  
 
71 Tex. Ins. Code Ann. § 4102.164. 
 
72 See Goodman Paper, supra note 4, at 12.  
 
73 R.I. Gen. Laws Ann. § 27-9.1-4(a)(26). 
 
74 The Policy Holder and Assignment of Benefits: Navigating today’s Claims Environment, Florida Association for 
Insurance Reform (July 31, 2015), https://floridainsurancereform.org/whitepaper/.  
 
75 Id. 
 
76 Id. 
 
77 Id. 
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adjuster losing her license, and a possible felony charge.  Lastly, state Attorney Generals should 

increase enforcement of the Unauthorized Practice of Public Adjusting.78 

 

 

While traditionally on two different sides of an issue, the problems caused by AOB 

provide an opportunity for public adjusters and insurance companies to work together.  Both 

parties can agree that claims should be handled as accurately and honestly as possible.  Like any 

other legal process, both sides generally benefit from an honest, accurate, detailed, reporting of 

events that only a trained, licensed professional is equipped to provide.  It is for good reason that 

almost all 50 states have laws that permit only attorneys, licensed adjusters, or the homeowner 

herself to perform negotiations over benefits arising from a highly detailed and legally technical 

insurance contract.  The restoration contractor should not be permitted to utilize AOB to achieve 

an end-run around a state’s public adjusting laws.  

 

 

                                                
78 Id. 


