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The Downstream Impacts of Different State Review Procedures for First Party Property 
Insurance Products: An Analysis of “Prior Approval” and “File and Use” Systems 

 
 

I. Introduction 

Over the past half-century, state agencies tasked with reviewing insurance products have 

increasingly shifted from more stringent, “prior approval” review systems to more market-based, 

“file and use” strategies. Motivated by a combination of increasing calls for federal intervention 

in insurance regulation and the inherent difficulties of creating a uniform reviewing system 

among uniquely situated states, this shift in regulatory approach reflects the desire to attract 

insurers while striving to maintain insurance products at an adequate quantity and quality for in-

state consumers. In reality, however, the impracticability of a uniform regulatory scheme among 

the different states has resulted in a trend toward de-regulation that, while potentially providing 

cost savings for some consumers in the form of lower rates, creates a risk of harm to consumers 

due to unfavorable terms in insurance policies. 

Accordingly, this paper provides an analysis of these different regulatory regimes and the 

relative costs and benefits to consumers in the context of first party property insurance. Section II 

provides an overview of the review procedures employed by state insurance agencies under 

different regulatory schemes, with a particular focus on prior approval and file and use systems. 

Section III explores the impact to the consumer under these systems in relation to the rates 

charged by insurers. Section IV provides an analysis of the quality of the insurance products 

provided to consumers when subject to non-price regulations under different regulatory regimes. 

Section V examines the impact of these systems on the legal remedies available to consumers in 

insurance policy disputes. Ultimately, this paper concludes that, while some evidence exists that 

less-stringent review procedures may result in greater market competition and lower rates, the 
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potential for insurers to abuse the file-and-use system could ultimately result in inferior 

insurance products for homeowners. 

 

II. Procedural Overview of Different Regulatory Review Systems 

States have had broad authority to regulate the business of insurance in the United States 

for centuries.1 Accordingly, different state regulatory systems have evolved over time into 

different “classes” of regulation, each with certain overlapping and distinct characteristics. 

Although diverse, these different schemes generally aim toward the same goals, namely 

protecting against insolvencies and the unfair treatment of consumers.2 For the purposes of this 

paper, these classes may broadly be categorized into three categories: (1) prior approval, (2) file 

and use, and (3) hybrid systems.  

Following the passage of the McCarran-Ferguson Act in 1945, the National Association 

of Insurance Commissioners (NAIC) developed the “All Industry Model Rating Law,” which set 

the stage for the development of prior approval systems.3 Prior approval systems, in general, 

require the insurer to file and obtain approval of rates, rules, and other forms by state regulators 

prior to introducing new insurance products to the market. For example, in the context of rate 

changes, insurers typically need to submit statistical data in the form of trended loss experience 

and projected expenses—generated by the insurer itself or an advisory organization, such as a 

                                                
1 See the McCarran-Ferguson Act, 15 U.S.C. § 6701 (codifying Congress’ intent not to preempt state law to the 
extent that it regulates the business of insurance); see also DEREGULATING PROPERTY-LIABILITY INSURANCE: 
RESTORING COMPETITION AND INCREASING MARKET EFFICIENCY 248, 249 (J. David Cummins ed., 2002) 
(explaining the Pennsylvania Commonwealth’s 1752 charter granted to Benjamin Franklin’s Philadelphia 
Contributorship for the Insurance of Houses from Loss by Fire). 
 
2 See Emmett J. Vaughan and Therese M. Vaughan, FUNDAMENTALS OF RISK AND INSURANCE 99 (11th ed., 2014).  
 
3 Id. at 110.  
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rating bureau—to demonstrate to the agency why the rate change is necessary.4 Depending on 

the state, the insurance commissioner has the authority to disapprove a filing both before and 

after it is implemented by the insurer. In some states, if the appropriate state agency does not 

disapprove of the filing within a specified period of time, the filing is “deemed to have been 

approved.”5 

States employing a prior approval system may review the terms of insurance policies to 

ensure that they meet certain statutory criteria before they reach the market. For example, state 

legislatures may prescribe requirements relating to particular types of coverage,6 minimum 

amounts of coverage,7 standards for contract negotiations,8 and the relative simplicity and 

understandability of language used in insurance contracts.9 The state insurance agency or 

commissioner, in turn, may interpret and effectuate these policies through its reviewing 

procedures as insurers submit new policies for approval. 

File and use systems represent a shift in the procedures required for an insurance product 

to ultimately reach the market. Rather than requiring prior approval, file and use systems 

typically allow insurers to begin using proposed rates and policy forms immediately upon their 

filing with the relevant state insurance agency. Once the insurer has filed with the agency, the 

agency may retain the authority to disapprove the filing, usually under certain legislative criteria. 

                                                
4 Id.  
 
5 Id.  
 
6 See, e.g., New Jersey Ins. Underwriting Ass'n v. Clifford, 112 N.J. Super. 195, 270 A.2d 723 (App. Div. 1970).  
 
7 See MASS. GEN. LAWS ANN. ch. 175, § 4D (2010) (establishing minimum coverage of $50,000 per occurrence for 
remediation action costs incurred in response to release of heating oil). 
 
8 See Guardian Plans Inc. v. Teague, 870 F.2d 123 (4th Cir. 1989) (upholding as constitutional Virginia’s ban on 
telemarketing of preneed funeral contracts in private residences to facilitate life insurance policy sales). 
 
9 See generally Steven Plitt, Daniel Maldonado, Joshua D. Rogers, and Jordan R. Plitt, 1 COUCH ON INS. § 2:26 
(Dec. 2019).  
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For example, the NAIC “Property and Casualty Model Rating Law (File and Use Version)” 

requires rates not to be “excessive, inadequate or unfairly discriminatory.”10 To invalidate an 

“excessive” rate, regulators must determine if there exists a “competitive market” and if the 

profit made by the insurer would be “unreasonably high.”11 Many states have adopted similar 

tests that incorporate some form of market competition assessment before a rate can be 

invalidated.12 In other jurisdictions, so long as a rate is filed with the requisite supporting 

documentation, a state agency may not exercise its premium rate review and approval authority 

to disapprove or modify rate changes, as the rates specified in filing are approved automatically 

by operation of law.13  Accordingly, to “approve” a particular rate or policy in a file and use 

system, the regulator need not conduct any review at all, as the policy is deemed operational 

upon filing. 

Some states incorporate certain aspects of a “prior approval” system with the more 

relaxed “file and use” system. For example, certain states use a “flex rating” system in which the 

insurer may change a rate within a permissible range without prior approval from the state 

agency.14 Any change outside of the range, however, may require prior approval. Other 

jurisdictions utilize both prior approval and file and use in certain specified circumstances, 

                                                
10 National Association of Insurance Commissioners, Property and Casualty Model Rating Law (File and Use 
Version), NAIC.ORG (Jan. 2010), available at https://www.naic.org/store/free/GDL-1775.pdf?62.  
 
11 Id. at 4–5.  
 
12 See Leonard Saul Goodman, 2 The Process of Ratemaking Pt. 16 (1998) (explaining the test for agencies to 
invalidate rates under the systems in Georgia, New York, and Massachusetts).  
 
13 See Excellus Health Plan, Inc. v. Serio, 809 N.E.2d 651 (2004) (denying New York Superintendant’s review 
authority over HMO rate applications under state’s file and use system).  
 
14 See Insurance Information Institute, Regulation Modernization, III.ORG (June 2009), available at 
https://www.iii.org/es/article/regulation-modernization.  
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depending on the reason for the change.15 The main difference between all of these systems 

involves timing – specifically, whether an insurance product must be approved before or after its 

introduction to the market, and the level of due diligence required by a state agency to approve or 

disapprove of the product. While most systems require some oversight, the risks of a file and use 

system are generally greater for consumers in the event that an agency does not have time to 

fully review a product before it is used, because by the time an insured suffers an insurance loss 

and becomes subject to an unfair or discriminatory policy provision, it may have been too late 

for the agency to take action, leaving the insured in a significantly impaired negotiating position.  

 

III. Regulation of Rates: Costs and Benefits to the Consumer 

The differences between these systems have undergone significant scrutiny with respect 

to the impact of prior approval and file and use schemes on the rates charged to consumers. One 

group of research suggests that more market-based, “competitive” regulatory schemes (i.e., file 

and use) draw in more insurers within the state, thereby increasing competition and creating a 

downward pressure on rates.16 However, some researchers and consumer advocates are skeptical 

of this view, offering evidence that, depending on the jurisdiction and the line of property 

insurance, less-stringent regulation is not correlated with rate decreases, and has even resulted in 

increased premiums.  

                                                
15 Id. (explaining some states’ use of file and use for rate revisions based on a change in loss experience, and use of 
prior approval for rate revisions based on a change in expense relationships or rate classifications). Maryland, for 
example, uses a “file and use” system for rate changes, and a “prior approval” system for new policy forms. See Md. 
Code Ann., Ins. Art. §§ 11-206, 307.  
 
16 Id. (stating that stage insurance agencies “are relying on competition among insurance companies to keep rates 
down and are modernizing and streamlining the rate setting process”); see also Property Casualty Insurers 
Association of America, Analysis of Property/Casualty Insurance Rate Regulatory Laws 1 (Nov. 2010) (advocating 
for market-oriented “file and use” regulatory systems for auto insurance). 
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Evidence of the effect of stricter regulatory oversight over rate implementation has a 

mixed history. In 1977, the U.S. Department of Justice published a study finding that insurers 

tended to make smaller, more frequent rate changes in states with less restrictive approval laws.17 

Insurers in states with more stringent prior approval laws, on the other hand, tended to make 

larger, more infrequent rate changes. Ultimately, the study concluded that “the prior approval 

system is an unnecessary limitation on competition by insurers and has discouraged rate 

reductions.”18  

In 1984, University of Pennsylvania Wharton School Professor Scott Harrington 

undertook a comprehensive review of available studies on property-liability insurance prices and 

underwriting results under alternative types of rate regulation. While Harrington did not provide 

an endorsement of one system, his review ultimately led to the conclusion that “[a] considerable 

amount of the evidence suggests that average loss ratios and prices did not differ between 

[competitive rating] and [noncompetitive rating] states.”19 

One example of the consequences of abandoning prior approval took place in Maryland 

in 1995, when the state legislature shifted from prior approval of auto and homeowners insurance 

rates to a file and use system that relied on competitive rating. Following the change, 34 

insurance companies immediately raised rates. Allstate increased its rates by 17 percent 

                                                
17 U.S. Department of Justice, A Report of the Task Group on Antitrust Immunities: the Pricing and Marketing of 
Insurance (Jan. 1977).  
 
18 See Vaughan, supra note 2, at 111–112.  
 
19 Scott Harrington, The Impact of Rate Regulation on Prices and Underwriting Results in the Property-Liability 
Insurance Industry: A Survey, 51 J. RISK AND INS. 577, 615 (Dec. 1984). The survey also found that evidence was 
lacking for the popular theory that the behavior of regulators is influenced by consumer pressure and political 
ideology. Id.  
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statewide, with increases as high as 44 percent in one county.20 While the Maryland Insurance 

Administration had previously required about 50% of the 2,000 proposed rate changes to be 

lowered under the prior approval system, in the year immediately following the switch to file and 

use, the MIA did not lower any of the newly enacted rates.21 This experience reflected similar 

phenomena in Massachusetts and Wisconsin, leading many to the conclusion that “relaxed 

maximum rate regulation may obliterate all protection against excessive rates.”22  

As evidenced by the insurers’ immediate desire to raise rates, the assumption that insurers 

in a relaxed regulatory environment will automatically engage in price competition to keep rates 

low is not always reliable.23 Nevertheless, many states have operated under this assumption in 

justifying the abandonment of prior approval procedures in the rate-setting context.24 In 2003, 

NAIC presented the Senate Committee on Commerce, Science and Transportation with “A 

Reinforced Commitment: Insurance Regulatory Modernization Action Plan,” which asserted that 

while states “will continue to ensure that the rates charged for products are actuarially sound and 

are not excessive, . . . states recognize that competition can be an effective element of 

                                                
20 See Goodman, supra note 12 (citing “Explanation of Rail Cost Finding Procedures and Principles Relating to the 
Use of Costs,” I.C.C. Statement No. 7-63, I.C.C. Bur. of Accts., Wash., D.C., p. 111 note 53 (Nov. 1963)). 
 
21 Dana Hedgpeth, Law Change Leads to Rise in Premiums, The Baltimore Sun (Oct. 6, 1996), available at 
https://www.baltimoresun.com/news/bs-xpm-1996-10-06-1996280057-story.html.  
 
22 Goodman, supra note 12.   
 
23 See id. (explaining that “meaningful price competition among insurers ‘may not always remain so’; rather it is 
‘dependent on attitudes among managers, sometimes influenced by irrational factors,’ and is ‘not predictable.’”).  
 
24 See Stephanie K. Jones, Mission Possible: Bringing Insurers Back to Louisiana, INSURANCE JOURNAL (Jan. 26, 
2004), available at https://www.insurancejournal.com/magazines/mag-coverstory/2004/01/26/36195.htm; see also 
State of New York Insurance Department, The Open Rating Law and Property-Liability Insurance: An Evaluation 
of Insurance Price Regulation (1977).  
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regulation.”25 Ultimately, there still exists “considerable disagreement about the proper role of 

regulation with respect to rates.”26 

 
IV. Non-Price Regulations: Costs and Benefits to the Consumer 

 
Regardless of the impact on rates, considerable debate also exists more generally about 

the quality and availability of first party property insurance to consumers under different 

regulatory schemes. Notably, unlike with rates, policy terms often require an increased level of 

sophistication, time, and effort for consumers to fully evaluate the value of the policy, creating a 

risk of underinsurance for many policyholders. This problem is exacerbated by the increasingly 

volatile nature of property insurance losses due to extreme weather events, and the increasingly 

complex models used by insurers to evaluate these risks and incorporate them into their policies. 

As insurance companies grow frustrated with delays in approvals of urgent policy updates, 

consumers also face an increasing risk of exploitation if these policies are not adequately 

reviewed. 

Historically, consumers have chosen policies by considering price as the principal 

determining factor.27 Consumers rarely conduct independent research on policies, and instead 

rely heavily on family and friends as a primary source of information about competing auto and 

homeowner insurers.28 When consumers do conduct research, it typically involves minimal effort 

                                                
25 NAIC, A Reinforced Commitment: Insurance Regulatory Modernization Action Plan (Sep. 2003); see Testimony 
of NAIC Before the Committee on Commerce, Science and Transportation, United States Senate (Oct. 22, 2003), 
available at https://www.naic.org/documents/testimony_0310_csiszar.pdf.  
 
26 See Vaughan, supra note 2, at 112.  
 
27 See Daniel Schwarcz, Regulating Insurance Sales or Selling Insurance Regulation?: Against Regulatory 
Competition in Insurance, 94 MINN. L. REV. 1707, 1743 (2010).  
 
28 Id. (citing Jeffrey E. Thomas, An Interdisciplinary Critique of the Reasonable Expectations Doctrine, 5 CONN. 
INS. L.J. 295, 311 (1998)).  
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and lacks the level of detail required to make a fully informed choice.29 As a result, studies have 

shown that homeowners have large gaps in their knowledge of their coverage,30 and only in rare 

instances do consumers choose a carrier that does not offer the lowest price.31 Interestingly, 

when consumers do choose carriers based on non-price factors, it is typically a result of personal 

experience with poor service or a claims problem.32 Because consumers do not always have the 

resources to adequately understand the detailed implications of different policies, the role of state 

insurance agencies in non-price regulation is crucial to ensuring consumer protection. 

Nonetheless, many insurers maintain that sustained solvency of insurers—in other words, 

the opportunity for consumers to choose among many competing insurers—is the ultimate 

consumer protection, especially during and after catastrophic events or large increases in claims. 

Some point to the Texas mold cases as support for this notion.33 Beginning in 1999, 

homeowners’ claims involving mold damage began to climb along the Texas coast.34 In 2001, a 

Travis County jury awarded one plaintiff over $32 million against Farmers Insurance Group for 

its handling of the plaintiff’s water and mold damage claims.35 Claims began to skyrocket, and 

many regulated insurers were left without options, as many policies were purchased on the 
                                                
29 Id.  
 
30 See Insurance Information Institute, 2016 Consumer Insurance Survey: Homeowners Insurance: Understanding, 
Attitudes and Shopping Practices (Feb. 2017), available at https://www.iii.org/sites/default/files/docs/pdf/pulse-wp-
020217-final.pdf (finding that 43% of homeowners incorrectly believe damage from heavy rain flooding is covered 
under their standard insurance policy).  
 
31 Id. (citing J.D. Power & Assocs., Insurance Shopping Study (2009)).  
 
32 Randy E. Dumm & Robert E. Hoyt, Insurance Distribution Channels: Markets in Transition, 22 J. INS. REG. 27, 
36 fig.2 (2003).   
 
33 See Eli Lehrer, Property and Casualty Insurance: A State-by-State Analysis of Regulatory Burden, Competitive 
Enterprise Institute, at 25 (March 2008). 
 
34 Texas Department of Insurance, The Mold Crisis (2000-2003), available at 
http://www.helpinsure.com/home/homold.html.  
 
35 Allison v. Fire Ins. Exch., 98 S.W.3d 227, 233 (Tex. App. 2002).  
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expansive—and government standardized—Texas Homeowners Form-B (HO-B), which 

included coverage for water damage resulting from both “sudden and accidental water 

discharge” as well as “continuous or repeated leakage and seepage.”36 By the time the Texas 

Department of Insurance began to allow regulated insurers to use other, independent policy 

forms, insurance losses had drastically increased, the market shifted to unregulated insurance 

carriers, and premiums were at an all-time high.37  

A 2016 study on the relationship between periods of heightened insurance loss and 

market outcomes, however, found little support for the claim catastrophic events result in 

disproportionately worse outcomes for prior approval states, as opposed to file and use states.38 

The study examined the impact of major natural disasters and evaluated the following 

parameters: 1) the number of private insurers operating in a market; 2) the structural 

competitiveness of the market; 3) the amount of capital supporting the insurance written in the 

market; 4) the amount of reinsurance that insurers’ purchase to diversify their underwriting risk; 

and 5) the median loss ratio of insurers operating in the market (a measure of underwriting 

profitability).39 While the findings did suggest that the increased size of residual markets and 

prior approval strategies could result in higher market concentration, the study ultimately 

concluded that the “empirical analysis did not reveal a statistically significant relationship 

between catastrophic events and market outcomes.”40 Therefore, while the mold cases in Texas 

                                                
36 See Texas Department of Insurance, supra note 34.  
 
37 Id.; see also Texas Department of Insurance, Texas Homeowners Insurance 19-Year History of Combined Ratios 
(2010), available at http://www.helpinsure.com/home/documents/ex4combinedratios.pdf.  
 
38 Patricia Born and Robert W. Klein, Catastrophe Risk and the Regulation of Property Insurance Markets, 35 J. Ins. 
Reg. 1 (2016). 
 
39 Id. at 14.  
 
40 Id. at 31.  
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are compelling, it does not appear to support the notion that file and use strategies will help avoid 

the harms posed by catastrophic events in all cases.  

Another industry concern over non-price regulation is the purported delay in product 

approval that can stifle innovative approaches to underwriting. In the context of climate change, 

for example, many insurers are using new, forward-looking modeling products to assess risks 

associated with projected hurricane losses.41 These models are becoming increasingly complex 

and, as a result, can lead to inaccuracies.42 At the same time, insurers using these models 

incorporate proprietary data, such as claims data, into the models, which may delay meaningful 

review of the methods by state regulators.43 To remedy this problem, some have suggested 

switching from prior approval methods to file and use methods, so that insurers can begin to 

utilize innovative products immediately, while state regulators evaluate their legitimacy.44  

Not all innovation is consumer friendly, however. One example is the potential for 

increased use of drones in risk assessment and claims adjustment.45 The advantages to the insurer 

are not to be discounted: the ability to survey properties and gather, analyze, and share data 

immediately offers significant efficiency benefits in claims and assessment situations. However, 

the use of drone technologies also implicates one of the cardinal rules of state regulation of 

insurance, namely that insurance practices not be unfairly discriminatory. One commentator 

argues that the increased use of drones, if unchecked, will lead to an erosion of the 
                                                
 
41 Sarah M. Tran, Updated Hurricane Models: A New Opportunity to Insure Against Climate Change, 14 B.U. J. SCI. 
& TECH. L. 73, 75 (2008).  
 
42 Id. at 88 (noting models’ overestimation of hurricanes in 2006 and resulting premium increases).  
 
43 Id.  
 
44 Id. at 84.  
 
45 Lucas M. Barta, Rate Me: Risk Assessment Drones and the Resurrection of Discriminatory Insurance Practices, 
73 WASH. & LEE L. REV. 1549, 1587 (2016)).  
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insurer/insured relationship, an increased risk of discriminatory practices such as redlining, and 

potential privacy violations.46 Given these concerns and the rapidly evolving nature of risk 

assessment and claims adjusting, a retreat to “file and use” approaches may result in significant 

harm to consumer interests.  

Furthermore, a 2009 report from the Government Accountability Office (GAO) suggests 

that it is not prior approval regulation that causes delays in product innovation, but rather the 

existence of a heterogeneous regulatory landscape that forces many insurers to comply with 

multiple legal obligations.47 The report found that the main obstacle to increased efficiency 

involves issues inherent to state regulation of property insurance: for example, different state 

laws regarding responsibility for payment of, and limits to damages that may impact property 

and casualty policies.48 These different state laws lead to different reviewing procedures and 

application filing requirements, causing insurers to file multiple different applications for the 

same product in different states. Ultimately, the GAO report found that it was not the use of prior 

approval, but the different state characteristics interlaced with property insurance—both 

geographic and legal—that could potentially lead to delays.49 Therefore, the solution to product 

delays does not appear to be grounded in a retreat to less-stringent regulation, but a commitment 

to increased uniformity and reciprocity among states, regardless of the review procedures.50 

 
   

                                                
46 Id. at 1553.  
 
47 U.S. Government Accountability Office, Insurance Reciprocity and Uniformity, Report to Congressional 
Requesters (Apr. 2009).  
48 Id. at 6.  
 
49 Id. at 26.  
 
50 For example, NAIC and state regulators introduced a standard System for Electronic Rate and Form Filing 
(SERFF) in 1998 that has significantly reduced filing inefficiencies across states. Id. at 22.  
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V. The Impact on Legal Remedies 
 

In addition to the risks associated with consumer purchasing options, such as the rates, 

coverage, and terms offered, policyholders face ramifications under the file and use system that 

may severely limit the ability to litigate certain claims disputes, such as an insurers’ refusal to 

honor a promise to charge a policyholder a lower rate than the filed rate, or an insurers refusal to 

honor a promise to provide additional services without an increase in the filed rate.51 Under the 

“filed rate doctrine,” courts will uphold the validity of rates and services approved by a 

regulatory authority and will bar claims implicating authorized rates.52 While this doctrine 

traditionally applies to states utilizing a prior approval system, some courts have recently 

extended the applicability of the filed rate doctrine to file and use states, thereby increasing the 

risk that a policyholder will be barred from bringing a claim even where the policy at issue has 

not undergone significant regulatory scrutiny.53 

For example, in McCray v. Fid. Nat. Title Ins. Co., the United States District Court for 

the District of Delaware held that the filed rate doctrine barred a claim for recovery of treble 

damages under the Sherman Act in Delaware, where the plaintiff alleged that insurers conspired 

to fix an unreasonable and excessive rate for title insurance.54 The court explained that Delaware 

is a file and use state, in which the insurers file rates with the Delaware Department of Insurance 

                                                
51 See Vonda Mallicoat Laughlin, The Filed Rate Doctrine and the Insurance Arena, 18 CONN. INS. L.J. 373, 412 
(2012).  
 
52 See § 11:26.The Filed Rate Doctrine, Litig. & Prev. Ins. Bad Faith § 11:26 (3rd ed.) (citing Alpert v. Nationstar 
Mort. LLC, 243 F. Supp. 3d 1176, 1181 (W.D. Wash. 2017). 
 
53 See Laughlin, supra note 51, at 374.  
 
54 McCray v. Fid. Nat. Title Ins. Co., 636 F. Supp. 2d 322, 329 (D. Del. 2009), aff'd, 682 F.3d 229 (3d Cir. 2012). 
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and begin to charge them immediately upon the effective date of the filing.55 Delaware law 

further permits insurers to utilize rating bureaus to generate rates, and requires insurers to submit 

advisory prospective loss costs and supporting actuarial and statistical data with the rate filing. 

However, at the time, Delaware exempted the defendants—members of a rating bureau—from 

these requirements.56 Despite the lack of supporting documentation and scrutiny involved in the 

state’s review of the filed rate, the court held that, so long as the file and use process provides for 

administrative remedies and reserves authority in the state to challenge a filed rate, all claims 

relating to the filed rate are barred.57 Accordingly, while recognizing that the application of the 

filed rate doctrine “is indeed predicated on the existence of a comprehensive regulatory regime,” 

the court extended the doctrine to a system under which comprehensive review was not 

required.58 

Similarly, in Schermer v. State Farm Fire & Cas. Co., the Supreme Court of Minnesota 

affirmed the dismissal of a class action suit brought by homeowner’s insurance policyholders 

against the insurer—which alleged that the surcharge imposed on homes whose electrical 

systems were more than 39 years old was racially discriminatory—on the grounds that the filed 

rate doctrine barred claims regarding rates that have been filed with the state regulatory agency.59 

Like the Delaware system at issue in McCray, the Minnesota file and use system allowed 

insurers to begin using rates immediately upon their filing. Unlike in McCray however, the state 

                                                
55 See DEL. CODE ANN. tit. 18, § 2506 (“[F]ilings shall be deemed to meet the requirements of this chapter unless 
disapproved by the Commissioner.”). 
 
56 McCray, 636 F. Supp at 325.  
 
57 Id. at 331.  
 
58 Id.  
 
59 721 N.W.2d 307, 309 (Minn. 2006).  
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agency in Schermer did previously disapprove of certain rates filed by the defendant insurer, 

which resulted in a consent order requiring the insurer to pay $75,000 in investigative costs.60 

The court held that the policyholders were barred from receiving refunds under these policies 

because, under the filed rate doctrine, the Minnesota legislature had delegated authority to the 

Minnesota Department of Commerce to receive filings, conduct investigations, and disapprove 

filings if necessary, thus precluding judicial review of property insurance policies.61 

These cases demonstrate that the file and use system, while mandating less responsibility 

for state insurance agencies to actually review filings, can result in outcomes that bar judicial 

review of policyholder claims, thereby precluding or significantly delaying any meaningful 

governmental review of certain policies.62 In McCray, the claim at issue was filed, but never 

reviewed. In Schermer, the plaintiffs had to undergo years of allegedly discriminatory rates 

before obtaining review in state court. In both cases, the court refused to assess the plaintiffs’ 

claims on the grounds that the regulatory system provided a “comprehensive” review process. 

Ultimately, the similar application of the filed rate doctrine to both prior approval and file and 

use jurisdictions indicates that, where consumers lose the benefit of mandated agency oversight 

of insurer filings under file and use systems, they may also lose the benefit of judicial review. 

 
 

VI. Conclusion 
 

State regulation of insurance has led to a diverse range of regulatory systems that provide 

different reviewing procedures and timing requirements for property insurance policies. While 

                                                
60 Id. at 310. 
 
61 Id. at 316–317.  
 
62 For more decisions relying on the filed rate doctrine in file and use states in other insurance contexts, see, e.g., 
Anzinger v. Illinois State Medical Inter-Ins. Exchange, 494 N.E.2d 655, 658 (Ill. App. Ct. 1986); Horowitz ex rel. 
Gilbert v. Bankers Life & Casualty Co.,745 N.E.2d 591, 605 (Ill. App. 2001). 



 16 

there is evidence to suggest that file and use regulation can lead to smaller, more frequent rate 

changes and lower rates overall, these benefits are outweighed by the potential harm consumers 

may face in the event of an insurance loss, as unfavorable policy terms and inadequate coverage 

can become widespread. Moreover, while industry innovation presents an opportunity for more 

accurate risk assessment in an age of increasing risks, prior approval of these methods is 

necessary to ensure that they do not result in unfair or discriminatory outcomes. Finally, given 

the potential for courts to deny review of claims under the filed rate doctrine—even in file and 

use systems—it is imperative to include some form of mandatory reviewing procedures prior to 

the introduction of property insurance policies to the market in order to ensure that policies 

receive some form of meaningful government oversight.  


